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YOU ask %kthcr section 55 1.022(d)(3) of the Health and S&y Code creates a 
property interest in employment for employees of [Depamnent of Mental Health and 
Mental Retardation] tkcilities that is protected by the fourteenth amardment to the united 
States Constitution,” Section 551.022(d)(3) providee that the superintendent of such a. 
fbCiiiity%lly... remove 8n officer, teacher, or employee for good cause end with the 
board’s consult.” 

A public employee has a claim for notice and a hearing before ten&&on ‘only if 
such tamination would h&inge a lii or property interest.” Jdmwm v.~ Sot&vest 
Miss. Regionalh4ediml Cb-., 878 F.2d 856,858 (5th Cu. 1989). Such a property interest 
in a job may be -ted if a public employee “has a kghimate claim of entitlement to it, a 
claim which would limit the employer’s abiity to termmate the employment.” Id. Such a 
claim “must be de&m&d by refkrence to state law.” Id. 

Tbe Twtas Supreme Court. in Grmmds v. Toibr hniependem School District, 856 
S.WSd. 417 (Tex. 1993), held that the Term Contract Nonrenewal Act, B&c. Code 
$5 21-201 to -11, created such a property right, which, following the United States 
Supreme Court, it defined as “an individual entitlement grounded in state law, which 
cannot be removed except ‘for csuse.‘” Id. at 419 (quoting Logan v. Zimmerman Brush 
Co., 455 U.S. 422, 430 (1982)). As your ktter to us correctly notes, Grmmdr and the 
cases it cites recognize that such an interest may be created %ecause of statutory or other 
language providing that an employee may be dismissed ‘only for just cause’ or similar 
language, or for certain specbkd reasons.” 

YOU suggest, however, that the language of sect&t 551.022(d)(3), which includes 
the word “may” my be sufliciently “permissive” so as not to create such a property 
$tmist. Whileitistnrethat”rrmy”genenliyindicatesdisaetiginourviewtbe 
discretion at issue in that sentence is the discretionary authority to remove. That is, the 
qcrintendent may or may not remove M officer, teacher, or employee. But should he do 
so, be must remove such persons “for good cause turd with the board’s consent.” To read 
“IIIQ?’ o&r~& would be to read the requirements of good cause and the board’s 
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consent out of the statute. We wnnot do so, since we must presume that the legislature 
had e purpose for this 1iinguage.t 

Moreover, as you point out, the prior statutory scheme provided for good-cause 
removal for higher officials, inchrding superintendents and members of the Board of 
Control, whereas the present statutory scheme *contains ‘at will’ language with respect to 
board members, the commissioner, and the bead of each Texas Depsttment of Mental 
Health and Mental Retardation (‘TDMHMR’) facility, but has retained the ‘goodcause’ 
language since et least 1940 with respect to thcility employees.” This seems to us clear 
evidence that the legislature understands the e&c-t of the “for cause” language, and 
intends by it to create a property interest in unploymuit for such employees. 

Accordingly, we conclude that section 551.022(d)(3) of the Health and S&y 
Code does ereate for employees of TDMHMR facilities a property interest in employment 
of the sort protected by the Due Process Clause of the Fourteenth Amem5ment.s We note 
that~~BnintereStiseaearureofstatelew,and~ybetalren,ewaybystatelaw. Ithas 
banbeldthatwhensuchaaintenstisaeatedforeg~lclassbyelegislation,e 
legisl&eacttsldngtbeinterestewSyisthemtlyproceesdue. SeeMcMurfrqv. 
HolIo&y, 11 F.3d 499.504 (5th Cu. 1993); se aLro Moulton v. Civ o/Beaumont, 991 
F.2d 227, 23132 (5th Cir. 1993). Under the statute as written, however, TDMHMR 
employees’ right to their employment is protected by section 551.022(d)(3). 

SUMMARY 

Section 551.022(d)(3) of the Health and Safety Code creates for 
officers, teachem, end employees of Texas Departmart of Mental 
Health and Mental Retardation facilities a property interest in their 
employment of the sort protected by the Due Process clause of the 
Fourteenth Ammdmmt to the Constitution of the United States. 
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‘Forma mtklc 3176, V.T.C.S., the pmduxssor ofscuien SSl.O22(dK3) oflk Health 8wJ safdy 
&&,pvidcdthst’[t]bc~...sbsllhavo~foUowlogpowar: . ..3. Tomwvcfor 
w came, with tbc cama deny rdficer, tea&r cr aoployco” V.T.C.S. utidc 3176 (1925x npccJad 
6yARofApril29,1991,72d~.KS..ch76,~19,1991Ta~~515,647. TlwknguageW 
cbangcdiacoMcctiwwilbth~rrvldoooflanrre”heallhird9fay. licalthbsafag 
code # 1.001(a). TIE plupo6e of the mvlsloo was to malce the law mwc -1~8lUiKUtO 
change it sateanttvely. Id. 


